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- - - - - - - - - - - - - - - - X

TRANSCRIPT OF CIVIL CAUSE FOR ORDER TO SHOW CAUSE
BEFORE THE HONORABLE BRIAN M. COGAN

UNITED STATES DISTRICT JUDGE

A P P E A R A N C E S:
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(In open court.)

COURTROOM DEPUTY: All rise. The United States

District Court for the Eastern District of New York is now in

session. The Honorable Brian M. Cogan is now presiding.

(Honorable Brian M. Cogan takes the bench.)

COURTROOM DEPUTY: Calling civil cause for order to

show cause in Docket No. 15-CV-5338, James G. Paulsen against

Primeflight Aviation Services, Inc.

Counsel, please note your appearances for the

record.

MR. FRANCISCO-FITZMAURICE: For the plaintiff,

National Labor Relations Board by Brady Francisco-FitzMaurice.

Good morning, your Honor.

MR. BIRCHFIELD: For the defendant, Primeflight

Aviation Services, Inc., Ogletree Deakins by William F.

Birchfield.

Good morning, your Honor.

COURTROOM DEPUTY: Paulsen v. Primeflight Aviation,

Inc.

Counsel state your appearances for the record.

MR. FRANCISCO-FITZMAURICE: Your Honor, Brady

Francisco-FitzMaurice for petitioner, Regional Director of

Region 29 of the National Labor Relations Board.

THE COURT: Who else on that side?

MR. GARREN: Brent Garren, Deputy General Counsel,
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SEIU Local 32BJ, Amicus.

THE COURT: Is Amicus going to want to be heard this

morning?

MR. GARREN: Yes, Your Honor, we request that --

MR. BIRCHFIELD: Frank Birchfield of Ogletree

Deakins for Primeflight Aviation Services.

THE COURT: Let me hear from the petitioner's side

first. I will hear from amicus, but I expect it to be for

less time than I'm hearing from petitioner, the NLRB.

MR. FRANCISCO-FITZMAURICE: Your Honor, before I

begin, I would like to request to reserve a few minutes to

respond to any arguments that the respondent might raise.

THE COURT: Sure.

MR. FRANCISCO-FITZMAURICE: Secondly, petitioner

calls a motion to try the petition on the basis of affidavits

and documentary evidence.

THE COURT: Yes.

MR. FRANCISCO-FITZMAURICE: If your Honor hasn't

already, petitioner requests that the Court grant that motion.

THE COURT: Yes, there is no objection to that. Is

there?

MR. BIRCHFIELD: That's correct, your Honor. No

objection.

THE COURT: That's granted.
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MR. FRANCISCO-FITZMAURICE: Thank you, your Honor.

The core of this case is the successorship doctrine

laid out in NLRB v. Burns. This court is familiar with the

Burns analysis as shown in your Honor's 2012 opinion in the

GVS Properties case.

THE COURT: Let me ask you this.

If I'm understanding the facts right, basically,

there's a combination of two businesses of roughly equal size,

one of which was unionized and one of which was not. If I

assume fungibility of jobs between the two businesses, and I'm

not sure that's a valid assumption, but let me assume that's

the case, what's the law on that? I mean, the wheelchair

division seems to me to be about the same size as the other

three divisions that were picked up under the Air Serv

contract. So how does that become a Burns successor if two

businesses of equal size become one business?

MR. FRANCISCO-FITZMAURICE: I think that's a good

question, your Honor.

Basically, first, to set out where you say basically

equal sizes. The key to the Burns analysis is a majority

status, and so 50 percent is very different from 51 percent at

the outset.

Number two, I think that really what you're getting

is whether the bargaining unit is appropriate. Here, in very

similar situations, the Board and the federal courts have held
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that units are appropriate even when they include large groups

of unrepresented employees.

I point your Honor to a few examples.

Irwin Industries was a case before the Board that was enforced

in circuit court where a unit of 337 formerly represented

employees and 228 previously unrepresented employees were

found to be together in the appropriate unit.

In addition, Spruce Up Corp., this was a case before

the Board that was enforced by the circuit court where a

successor took over 19 barber shops that had been represented,

and then there were a group of eight unrepresented shops that

the Board and the courts found to be appropriate.

So basically, your Honor, the fact that there were

employees that were previously unrepresented does not pose a

problem to the unit here being appropriate.

THE COURT: Right. I'm with you on that. But what

if it's -- first tell me what are the numbers here? You're

giving me majority represented versus minority acquired

unrepresented.

Is that the case here?

MR. FRANCISCO-FITZMAURICE: In the case here, at the

outset, the date at which you look at the workforce is key.

Supreme Court case law under Fall River Dyeing holds that it's

a snapshot. As long as there's a substantial representative

compliment of employees, when the union makes its bargaining
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demands that's the snapshot in time.

So, here, that's when we look at the numbers from

May 9th, day one of operations, to May 23rd, the date of the

bargaining demand. There was no change in the composition of

the workforce; thus, May 23rd is the snapshot.

THE COURT: Or May 9th, from your point of view.

MR. FRANCISCO-FITZMAURICE: The workforce was the

same. So either one really. As of May 23rd, that's when the

bargaining demand triggered the snapshot. As of that date,

52 percent of the employees were in the non-wheelchair

classification. Less than half, 48 percent, were in the

wheelchair.

THE COURT: Okay.

MR. FRANCISCO-FITZMAURICE: And so, your Honor, just

to get back to GVS because I know you're familiar with it. In

that case -- this is not GVS -- in that case, a local statute

required the employer to retain the predecessor's employees.

Here, there was no such requirement; the employer voluntarily

chose to do so.

Nonetheless, respondent's now flouting the law.

They chose to hire on a majority of predecessor's employees

and they refused to bargain. Petitioner requests interim

injunctive relief ordering respondent to recognize and bargain

with 32BJ, the union here, and provide information that's

relevant to and necessary for bargaining.
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I have every reason to believe a board order will

eventually issue requiring respondent to do these things;

however, your Honor, by that point, it will be too late.

Unless the Court issues an injunction today, the

employees' suspicion, which has been going on for five months

now, that their choice of union is irrelevant will be

confirmed.

Essentially, the employees section send choose their

collective bargaining representative have been without meaning

as respondent refuted to recognize their choice. That choice

will continue to be ignored for months and perhaps years

unless an injunction issues today.

THE COURT: Let me ask you this.

MR. FRANCISCO-FITZMAURICE: Yes.

THE COURT: If I were to find that it's likely that

the respondent was not a Burns successor, are any of the

actions that you have branded an unfair labor practice? Would

they be unfair labor practices? I mean, obviously, there's a

different analysis applied to unfair labor practices against a

recognized bargaining unit as opposed to a collection of

employees that are attempting to organize.

MR. FRANCISCO-FITZMAURICE: Understood.

Before you, your Honor, in this injunctive

proceeding under §10(j), there are two alleged unfair labor

practices. One is refusal to recognize and bargain. That is
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a violation of Section 8(a)(5) of the Act. The other is a

refusal to provide information, Again, a violation of 8(a)(5).

Both of those violations turn on whether respondent is a

successor under Burns.

In the administrative proceeding, there's additional

allegations, one of which is a separate allegation independent

of §8(a)(1). Basically, a statement that is coercive in its

nature. A statement like that does not turn on successorship.

But in terms of the §10(j) proceeding before you,

your Honor, Burns is the issue, successorship.

On that issue, all petitioner needs to show is

reasonable cause. As your Honor knows, it's two-prong

analysis. One is the reasonable cause to believe that unfair

labor practices were committed. And two, is it just and

proper to issue interim relief?

On question number one, there is more than

reasonable cause. The evidence shows that on all three of the

elements of the Burns successorship analysis have been made.

Just to walk through those. Number one, it's beyond

dispute that there's substantial continuity between respondent

and the predecessor, Air Serv. Air Serv here was providing

the terminal services in Terminal 5 at JFK Airport. They

didn't provide all of the terminal services. What they did

was the curbside skycap baggage services. The baggage

services within the terminal itself, and also the -- I'm
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sorry -- the line queue services. Basically, they are the

people who help to make sure you get through TSA and wait in

the appropriate line.

THE COURT: You know, I know what two out of those

three are, but when you talked about the baggage services,

you're not talking about baggage handling, you're talking

about, like, when you show up at the carousel and you can't

find your bags, and there's a little office in there, and you

go in there and complain.

Is that what they do?

MR. FRANCISCO-FITZMAURICE: They do a couple

different things. They keep an eye, basically, there's two

points of entry and egress; right? The bags have to get from

your hands on to the plane and back again. When they leave

your hands and go on to the belt and go towards the plane, the

baggage handlers are there to make sure that whatever you're

putting on the belt is appropriate and can be there. They

help to make sure that oversized baggage gets brought to TSA

and checked in the appropriate ways. And then the other way

as well. The baggage handlers check the line carrousels and

the carrousels are clean and don't get tripped up. So,

essentially, that's what the baggage handlers are doing.

Just to note, the skycaps at the curb also work with

bags as well, but it's a different work classification.

Essentially, Air Serv was doing all those things.
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The one thing they weren't doing was wheelchair services.

Air Serv had done that in the past; however, they lost the

contract to a company called PAX Assist. PAX Assist was

providing the wheelchair services at the time that Primeflight

responded, won the contract for all types of terminal

services.

THE COURT: How fungible are the three

classifications that Air Serv was providing within each other?

Were the employees transferred from one to another frequently?

MR. FRANCISCO-FITZMAURICE: Your Honor, I couldn't

say exactly how frequently; however, I do have evidence

showing that there is fungibility there.

In particular, at least under Primeflight,

wheelchair employees are asked to do baggage work, and baggage

employees are asked to do wheelchair work. This is another

factor that weighs in favor of finding the unit to be

appropriate as an all-employee unit.

It is worth noting that the recognition agreement

that Air Serv executed with the unit defined the bargaining

unit as all of Air Serv's employees at the three airports in

New York. For that reason, when the unit first responded with

a request for recognition, they requested recognition for all

employees.

THE COURT: Okay.

MR. FRANCISCO-FITZMAURICE: So, your Honor, there is
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continuity. And in addition to your fungibility question,

there is evidence in the record that wheelchair employees for

Air Serv were hired by Primeflight to do work other than

wheelchair work and vice versa.

Essentially, the training to do these tasks is not

all that extensive, and if you've been in the airport watching

people do the various work, most people are going to be able

to do other classifications of work. So substantial

continuity is meant there were no big changes that respondent

implemented. They admitted in their answer in the

administrative proceedings that they basically continued

Air Serv's operations with almost no change. The only change

is that they brought wheelchair services in. That's not going

to disrupt the substantial continuity.

The second point is that on the date of the

snapshot, May 23rd, more than half of the employees had

previously worked for Air Serv. Respondent admits during the

investigation that 52 percent of its employees had come from

Air Serv. The majority analysis doesn't require 70, 80, some

overwhelming majority, all it requires is a majority.

Finally, number three, the unit remains appropriate

and I think we've already discussed that.

THE COURT: Okay.

MR. FRANCISCO-FITZMAURICE: Your Honor, just to

point out a couple of facts that I think are highly relevant
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to the analysis. We've talked about what happened before

May 9th. Air Serv was there, Air Serv was doing the work in

the terminal. As of May 9th, respondent came in. This was a

seamless interruption. Under their contract with JetBlue,

they were required to provide all the terminal services in

Terminal 5 beginning May 9th.

As of that date, they were at full operation, they

don't dispute that. If they were not in full operation, then

they would be in breach of their contract. They were the only

ones providing the services and they hired 362 people to do

that. From that date, for a period of two weeks, they didn't

change their workforce at all. As of May 23rd, the union made

its demand and it was only at that point, actually, three days

after that point, that respondent resumed hiring. Anything

that respondent did after May 23rd does not enter into the

analysis. May 23rd is the triggering date.

One more point of view law on the appropriate unit

issue, your Honor. The single facility wall-to-wall unit is

presumptively relevant. That's board law and it's been

enforced in the federal courts quickly. There's a presumption

raised that this group of employees shares a community of

interest. That presumption has not been rebutted here. And,

in fact, the evidence showing that there's fungibility between

the classifications just supports that community of interest.

So, for all these reasons, petitioner presents
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reasonable cause that respondent is a Burns successor.

I will move on to the just and proper prong of the

analysis.

The Second Circuit has held in Hoffman v. Inn

Credible Caterers in the context of successor employees who

can damage employees confidence in preexisting unions by

simply failing to recognize them until after they've hired an

alternative non-union workforce. There is a pressing need to

preserve the status quo while the board's final decision is

made. That's exactly the type of irreparable harm that the

evidence shows that exists here.

THE COURT: The problem with these cases is always

that what you call, what the Board calls, "the preservation of

the status quo," is actually a complete victory, right? I

mean, if I go ahead and I issue this injunction today, it

seems highly unlikely that any other arrangement is going to

ever be made.

MR. FRANCISCO-FITZMAURICE: Your Honor,

respectfully, I have to disagree. If you issue an injunction

today, the parties will be required to bargain. They may or

they may not reach an agreement. The Act does not require

that they reach an agreement only that they bargain in good

faith. If they do reach an agreement, they're free to insert

in that agreement a provision stating, should the Board order

disagree with your Honor's injunction the agreement is null
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and void.

THE COURT: Okay.

MR. FRANCISCO-FITZMAURICE: Thus, there's really no

risk of harm to respondent. And against, that you have to

weigh their irreparable harm to the employees who selected

their union in the past. Over five months, respondents in

there have been without a collective bargaining representative

and they will not have one going into the future until a board

order finally issues.

THE COURT: You think I could issue an order

requiring them to negotiate towards an agreement with the

proviso that any agreement reached will preserve their rights

in the manner that you've just outlined?

MR. FRANCISCO-FITZMAURICE: Your Honor, if I'm

understanding your question correctly, I don't think there

would be any need for that proviso because that's what the Act

provides under the law.

If your Honor -- what sort of language did your

Honor propose?

THE COURT: I can see a negotiation where the union

could require them to give up their right to challenge

recognition; right? In other words, that could be a term on

the table. And I'm wondering if I could require a condition

of the injunction that the union not require such a term.

MR. FRANCISCO-FITZMAURICE: Your Honor, I don't
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believe that that sort of term would qualify as mandatory

under collective bargaining, and thus, there would be no

argument that the parties will bargain over to.

Thus, that is not going to insert some sort of

untoward leverage into the negotiations. All that the

injunction would do would be to level the playing field to

what it was before the unfair labor practice before the

refusal to recognize.

Now, your Honor, the evidence in this case shows

that the unfair labor practices have, in fact, had this

chilling effect on employee support for the union. And

employee support for the union that they chose as their

collective bargaining representative. An employee gave an

affidavit which he stated employee support for the union is

now low because the union hasn't done anything to help

employees.

THE COURT: I know that hearsay is admissible in the

proceedings before the Board, but some of those affidavits are

pretty speculative, aren't they? They're opinion, they don't

really tie it to any kind of sampling. They're just someone

saying, Well, I've heard things that support for unionization

is eroding as a result of this, basically.

MR. FRANCISCO-FITZMAURICE: Your Honor, I understand

what you're saying; however, let me point out this. That

employee expressed her own personal frustration that she had
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heard rumors that her hours would be cut. That her work

schedule would be changed.

Subsequently, since then, there has been a new

charge, and an amended complaint issued by the Board,

supported by evidence that respondent did, in fact, implement

unilateral changes without bargaining.

The evidence in support of those allegations shows

that hours were cut across the board. Respondent truly

doesn't contest and admits that at least among the wheelchair

employees, which is a big group as you know, the hours have

been cut ten percent across the board. Employees' days off

have been changed and some employees just can't get to work on

certain days and aren't going to be able to come to work under

those terms.

These are the types of terms that a union is voted

in by the employees to bargain over. And here the employees

don't have that bargaining representative.

So while I hear you that there is some amount of

hearsay evidence there, subsequent facts have confirmed those

suspicions and shown a very concrete harm that's being done to

the employees.

In addition, the employee evidence, you know,

there's an affidavit from a union organizer explaining that

support has waned. Individuals that he knew to be -- which is

quite concrete -- individuals that he knew to be strong
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supporters previously now tell him they don't want anything to

do with the union.

These are all the sorts of harms that Hoffman

highlighted. The only way to preserve the status quo is to

reserve the bargaining power that existed before the refusal

to recognize.

For these reasons, interim injunctive relief is just

and proper.

Your Honor, I'm not sure how to proceed on this

point. I understand that respondent is raising the board's

jurisdiction. I don't think that there's much to discuss

here, but if you'd like the petitioner's position on it, I'm

happy to provide it.

THE COURT: You might as well save that for your

rebuttal because I have questions for the respondent on that.

MR. FRANCISCO-FITZMAURICE: All right. Very good.

Thank you, your Honor.

THE COURT: Anything from the union?

MR. GARREN: Your Honor, I would speak on the

question of jurisdiction. So if it makes sense to you, I'm

happy to wait until after you speak to the respondent.

THE COURT: Please. Let me ask the respondent

because I take it, based on your submissions, most of your

point goes to jurisdiction and I think you've got a pretty

heavy burden on that. You've got this "Bags Case" from the
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National Mediation Board which makes it sound like they don't

really want to be involved in this kind of dispute. You can

point to some pretty fine distinctions between your contract

and the bags contract with Delta and Alaska, but it's fairly

close.

These are ancillary services and, yes, there's some

indicia of control between the airline and the service

provider, but the ones that the NMB really didn't want in the

"Bags Case" are not that different from the ones you've got

here.

MR. BIRCHFIELD: Your Honor, my reading of the "Bags

Case" is it really turned on carrier control. And we talked

about bags providing some of the equipment. If you look at

all indicia of carrier control that we put forth in the

memorandum. Primeflight has no physical space of its own.

Everything they do is subject to audit and checking by the

JetBlue. JetBlue retains approval control of almost

everything they do. JetBlue provides all their equipment

which was not true in the "Bags Case." I think when you

really compare the weight of the control by JetBlue of what

Primeflight does at JFK versus the control exercised over the

bags contractor, it's very different.

And I think when you look at the policy behind the

RLA, if Primeflight were to get struck, for example, those

crafts and classifications that they have as their employees
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are recognized many times over by the NMB as being the crafts

classification traditionally employed those services performed

by common carriers. And if Primeflight were to be struck, at

least in the short term, that would effectively shut down

JetBlue. No baggage gets handled. There are many wheelchair

passengers these days who are not going to be ferried to the

gate the way they need to be. The line monitors for TSA

checkpoints. All of that is going to be stopped and JetBlue

is not going to be able to proceed with its operations.

THE COURT: That was also true in the "Bags Case,"

right?

MR. BIRCHFIELD: It's true in the "Bags Case" in

terms of the services performed by the employees but when you

get to the level of carrier control, JetBlue is really is

responsible for controlling so much of what Primeflight does

at JFK. As I was reading through it, I was very surprised

that an employer would cede that level of control to its

overcontractor and it did.

If you look through the General Terms Agreement, and

you look through the Statement of Work that was provided, the

level of control exercised, in my experience, contractors

typically don't have their fingers dug into that deeply.

THE COURT: How does the issue get teed up? You're

arguing essentially in the administrative proceeding that's

going to happen, I guess, in the next week that there's no

JA411

Case 16-3877, Document 69, 02/09/2017, 1965455, Page115 of 179



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Order to Show Cause

Anthony D. Frisolone, FAPR, RDR, CRR, CRI, CSR
Official Court Reporter

21

jurisdiction. That's what you're going to argue to the

administrative judge essentially.

MR. BIRCHFIELD: Yes, Your Honor, that's correct.

THE COURT: If he agrees with you, he dismisses the

proceeding; right?

MR. BIRCHFIELD: That's correct, your Honor.

THE COURT: There's no occasion for you to go to the

NMB and ask it to assert jurisdiction over this matter.

MR. BIRCHFIELD: At this point, there would not be.

Let me correct what I just said, your Honor.

I don't believe the ALJ would dismiss it. I imagine

he would take it under advisement and go ahead and take all

the evidence on the successorship issue as well for

efficiency's sake.

THE COURT: Right. Okay. I preempted you, but I'll

hear any other jurisdictional point you want to make. Like I

said, your main argument is jurisdictional; right?

MR. BIRCHFIELD: That's correct. The majority test

is a very, very important issue here. When you look at

Matthew Berry's uncontradicted affidavit in terms of what the

business planning was.

THE COURT: Right. Is there any authority for

picking a date other than either day one or the demand date or

the test date as to the number of employees?

MR. BIRCHFIELD: Yes, Your Honor. If you look at
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Fall River, what they're saying is that you have to separate

their demand for recognition from the employer's operations

are doing. And if a particular period of time that the

employer can point to that elapses before it has its full

compliment of employees, you can go past the recognition

demand.

It really depends on all those factors listed in

terms of how long it's expected to take, what the operations

look like, when the decision was made by the employer about

what the substantial complement had to be.

THE COURT: Was there anything that ties it solely

to a business plan as opposed to an actual manifestation

because that's really what you're saying, isn't it? You're

saying we ought to look at what you are planning in the early

stages and tie it to that plan. And, by the way, it doesn't

even look like that plan is what actually happened.

MR. BIRCHFIELD: Your Honor, Mr. Berry would -- I

think his testimony would be that the relative certainty of

the employer's expected expansion is listed in Fall River.

The employer's put in evidence of the certainty of that. As I

think Mr. Berry would say, his affidavit essentially reflects,

that they realized very quickly that they had underanticipated

what they needed to provide to JetBlue.

They began operations on May 9th, and they

immediately know we have to staff up much, much, much larger
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on wheelchair attendants, and we're going to have to go up to

500 employees to accommodate the need. That's two weeks

before the demand comes in.

THE COURT: Wouldn't it have been smarter for your

client to simply overstaff the wheelchair division on day one

and kept it 52-48 in favor of wheelchair for as long as it

took until you got a union demand?

MR. BIRCHFIELD: Well, your Honor, Primeflight

wasn't looking at the majority issue in terms of represented

and unrepresented.

THE COURT: Why not? That's point.

MR. BIRCHFIELD: They were simply looking at what we

need to do operationally. There's also a matter of

availability. They inherited a certain number of employees

from PAX Assist who provided the wheelchair attendants.

PAX Assist had been providing that service, and so the

subcontractor in that situation, Primeflight, is having to

make sort of a sliding scale determination about if we

overhire, we're committed for those wages and benefits. If we

underhire, we're going to have to make some substantial

modifications on the fly once we open up operations.

THE COURT: One of the points I made in the case

that your adversary cited was that being a Burns successor is

a matter of choice, and avoiding being a Burns successor is a

matter of choice as well.
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And it may, in fact, be that you might have hired

more people for the wheelchair division than you needed, and

maybe those people would have shown up for work and have been

told, go home, but we'll pay you and that would have been an

additional expense that you would have had to incur, but at

least it might have cost you less to do that than to have to

face union recognition because you only have 48 percent of

your employees in the wheelchair division.

MR. BIRCHFIELD: Your Honor, couple of key points on

that.

Primeflight, if this were an evidentiary hearing, I

would be able to elicit testimony to show that Primeflight had

no idea that SEIU 32BJ was going to make a demand. They did

not know that when they took over the Air Serv employees they

were inheriting a group of employees who had been previously

been represented. There was no collective bargaining

agreement. This is the fact, your Honor: Primeflight was

unaware that they were taking over an unrepresented unit until

they got the demand for recognition from SEIU on May 23rd.

THE COURT: That's kind of a failure of due

diligence, isn't it?

MR. BIRCHFIELD: The way that this bidding

process -- it wasn't sort of an asset purchase. There wasn't

a situation where Air Serv has to explain, here's our

business, here's what you're inheriting. Air Serv leaves,
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Primeflight bids on the service and comes in and begins

providing the service.

THE COURT: Okay. I mean, I'm not enough of a

contract lawyer to say that that's a missed call, but it does

seem to me like that's something that someone who is acquiring

a contract would want to know if they're acquiring a number of

employees who had been providing services previously whether

they're unionized or not.

MR. BIRCHFIELD: Yes, Your Honor.

The second factor I would point out there is that

even if Primeflight is aware that SEIU 32BJ may make a claim

for recognition, I don't think it's a situation where you say,

well, we hire a bunch of people who we have to pay and provide

benefits to so that you can avoid having a relationship with

this union. There's a big cost to every single employee that

you bring in.

THE COURT: If it's 90/10, obviously, you're right.

But if it's 52/48 I'm not sure the costs -- look, I'm just

speculating on the business drivers that might have been at

play here, so it's not technically relevant to the issues

before me. It's just that it struck me that it's so close on

the Burns successor issue that other things have been might be

done by the employer had it wanted to protect itself from

being saddled with Burns successor liability.

MR. BIRCHFIELD: Yes, Your Honor. I see what you're
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saying. I just think that when you looked at the hiring

decisions that were made out to the end of June, you see such

a number of people being brought and that they overshoot so

much what a majority would require. It really by common sense

links much more to the fact that they needed to add those

wheelchair attendants than anything else.

If I could add one thing on jurisdiction, your

Honor. I was noting a few arguments that Amicus had made, and

I think two concepts are getting conflated here that need to

be separated.

Chevron deference was discussed in some detail, and

in this case there's no NLRB decision on this unit. There is

no Chevron deference because NLRB has not weighed in on this

question. NLRB regional personnel are seeking deference under

a §10(j) standard for the things that they applied their

expertise to, the things they anticipate would happen in an

unfavorable labor practice hearing.

THE COURT: I'm sorry, I'm not quite getting that

point. Say that again.

MR. BIRCHFIELD: There's a question under

jurisdiction of whether the NLRB personnel, Region 29, should

receive deference in their assertion that jurisdiction is

proper under the National Labor Relations Act.

THE COURT: Right.

MR. BIRCHFIELD: I think part of the argument that
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was offered by SEIU here was that it's Chevron deference. But

Chevron applies when the agency has actually made a decision

on this particular factual situation.

In this case, the NLRB has not weighed in on the

question that we're talking about. They certainly addressed

similar cases involving other contractors of common carriers,

but as I said before, I think our case is different on the

factors involved in terms of the carrier's control.

THE COURT: Doesn't the fact that they are here mean

that they're taking a position?

MR. BIRCHFIELD: Regional personnel are taking a

position. I don't think Chevron extends to the regional

office making an assertion to a federal court for a

preliminary injunction. I think they have to rely on §10(j)

deference. Which is why the Dwyer decision is so important in

terms of saying, look, this is a pure legal question. The

facts are not in dispute here in terms of the types of crafts

and classifications at issue. It's really just a matter of

asking the federal district judge to look at this and say, out

of these statutory schemes, which one seems like the one

that's most likely to apply?

In this case, neither administrative body, NMB or

NLRB, has issued an official order on the subject.

THE COURT: Well, if it's not Chevron deference,

isn't it Skidmore deference?
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MR. BIRCHFIELD: I'm sorry, your Honor, Skidmore

deference I'm not familiar with.

THE COURT: It's a lower level of deference, but

it's the agency looking at its own jurisdiction and deciding

in this particular case, we believe we have jurisdiction and

that's worth something.

MR. BIRCHFIELD: I think SEIU captured it in their

brief when they said the NLRB has as much authority to draw a

line as the NMB. That's at Page 7 of the brief, and I think

that's absolutely right.

THE COURT: Right. If you gave me authority from

the NMB asserting jurisdiction, then I'd say we have two

agencies effectively cancelling each other out. But the

authority you've given me from the NMB is rather -- we'll call

it "venerable," to say it nicely. It's older. The more

recent cases seem to suggest that the NMB is backing off

getting involved in these kinds of ancillary service matters.

MR. BIRCHFIELD: Your Honor, I think that going back

to the first part of what you just said. I think the problem

with that is it just creates a race to the courthouse between

the two agencies. Whoever gets there first is going to say,

well, I get deference, you should recognize that I get to have

jurisdiction. And I think that we need more order in terms

what the statutory schemes lay out.

THE COURT: It comes back to, do you have the
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ability to go to the NMB and ask it to assert jurisdiction

over this matter?

MR. BIRCHFIELD: Your Honor, at this point, with

these proceedings the way that they are, I don't believe that

we do.

THE COURT: Is that practically or legally?

MR. BIRCHFIELD: Practically. I don't see how we

could achieve that in the timeframe that has transpired here.

THE COURT: Right. I find it, you know, most of the

time federal agencies don't take a position that they don't

have jurisdiction. Federal agencies generally say we do have

jurisdiction. And when the NMB decides to sit on the

sidelines, as it is here, not even appearing as Amicus. Not

even, as far as I can tell, talking to the NLRB and saying,

really, this one is ours. Then that kind of suggests,

consistent with the more recent cases, that it does not

believe that it does have jurisdiction here.

MR. BIRCHFIELD: Your Honor, I feel if all --

THE COURT: You think I'm reading too much into it?

MR. BIRCHFIELD: I think that's reading too much

into the situation. I don't think that they have really had

an opportunity to speak or to weigh in on this.

THE COURT: That may be.

MR. BIRCHFIELD: I think what we have seen in recent

years is the NLRB finding ways to expand its jurisdiction and
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to extend itself to as many employees as possible whether

that's a wise policy for them, that's not my place to say.

What I do know is that with these employees, they

fall within the policy enunciated by Congress and enacting the

Railway Labor Act. If they strike, it's going to have a

devastating impact on JetBlue at least for some period of time

until the carrier can get up on those classifications and

provide the service itself or take some other action to

resolve the situation.

I did want to make a note about an issue that you

brought up with petitioner's counsel in terms of whether this

is a just a bargaining issue, or whether there is some issue,

some other issue.

And I think petitioner's counsel said there is no

risk of harm to respondent here. But then I think as the

argument developed, I think it became clear that there is a

risk of harm. The union has continued to file charges

alleging unilateral changes in the way that respondent is

conducting its business. When JetBlue says, we're not going

justify this level of wheelchair attendance, Primeflight

reduces the number of them.

What they're going to be seeking in the hearing next

week is to return to the status quo. You have to employ this

many people no matter what it does because we're reimbursing

you. There is very real harm here. It's not really asked for
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with respect to the injunction that I believe your Honor has

been asked to issue, but the back end of this is going to be

the union saying you can't operate your business and can

change things in any way until you reach some kind of an

accommodation with us.

THE COURT: Yes. That's why I'm playing with some

concepts of an injunction that would carve out some

protections for the employer and any agreement that might be

reached and not give complete leverage to the union in forcing

the employer to absorb expenses that might be foisted upon it

by JetBlue. This is just a thought in formation, so I can't

tell you that I've arrived at anything, but it's something

that the parties may want to consider because I'm not

convinced that what the NLRB is calling "a status quo

injunction" is not a status quo injunction to by throwing the

negotiations into the collective bargaining mode. It does

shift the balance of leverage in favor of the union by

requiring recognition. But, like I say, I have not formed any

conclusions on whether that's even possible. It's just

something I'm thinking about. All right.

Anything further?

MR. BIRCHFIELD: Just further that last point that

your Honor made. I could see -- I strongly feel that an

injunction is not proper, but I could see that if your Honor

determined that an injunction was proper, and that if you
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wanted to provide some type of protection for respondent,

perhaps allowing respondent -- respondent is ordered to do the

ordinary §10(j) recognition and bargaining if your Honor

elects to go that way. But perhaps respondent retains the

ability to operate its business as it has since May 9th until

such time that they an agreement.

THE COURT: That's would be a little too employer

protective, I think. I'm looking for something in the middle

if that's at all possible.

MR. BIRCHFIELD: Perhaps to the extent that the

employer could demonstrate JetBlue had required it to do

something, or imposed a requirement on it. That would be just

an escape valve for that steam of, you know, this being

imposed on them based on the question that they entered.

THE COURT: Perhaps. Okay.

MR. BIRCHFIELD: Thank you, your Honor.

THE COURT: Look, the strongest argument that the

respondent has here on the jurisdictional point is that if

there's a strike, the airlines shut down. That's a fact, and

that's what the RLA is meant to provide. It's a

carrier-protective statute, and that's the kind of thing the

NMB is supposed to have jurisdiction to do.

So we can fine tune the "Bags Case" and say what

factors will make the relationship between the carrier and the

service provider close enough so that this triggers NMB
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jurisdiction. But the practicality of the situation is that

the RLA is supposed to dictate the terms under which there's

going to be a carrier affectation due to a labor situation and

we have it here. I don't think there's any question about

that, right?

MR. GARREN: May I be heard?

THE COURT: Sure.

MR. GARREN: So, your Honor, I think what

respondent's argument has done, and what your question raises,

conflates the function test and the control test.

If you remember in the discussion in the briefs, all

parties agree that the NMB standard adopted by the NLRB says

you have to meet two things for RLA jurisdiction: Has to be

work traditionally performed by the airlines called the

functions test and airline control.

Every company that meets the function test, a strike

will affect the airlines. That's the nature of the function

test. So what respondent is asking you to do is disregard the

control test.

THE COURT: But the functions test, you can affect

the function in various ways. You can affect the function a

little bit. You can cause some inconvenience. You can cause

delay in the issuing of tickets. You can cause deferral of

collection of revenues. But what we're talking about here is

a shut down.
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MR. GARREN: But, your Honor, I suggest that is true

of every one of these cases. The "Airway Case" which

Allied Aviation as airway decided by the NMB and adopted by

the NLRB, involved cabin cleaners who do security searches.

You can't fly a plane without the cabin being cleaned, the

toilet seats being cleaned, and the security searches which

are required by the TSA. It's illegal to fly then.

THE COURT: Right, that's true.

MR. GARREN: You can't fly passengers and leave

their bags which is the "Bags Case." The "Airport Services

Case" involved security workers, people who did cargo loading

and unloading. Cargo planes can't fly if there's no cargo in

them. Every one of these cases that's the purpose of the

function test.

THE COURT: I take your point.

MR. GARREN: May I speak to other issues here or do

you want me to --

THE COURT: Yes. Go ahead.

MR. GARREN: So there are couple of points I want to

make.

One, the employer argues that this is a pure legal

question and that's entirely wrong. What we're talking about

is the application of a clear legal standard. The application

of facts to that standard, and he presented his version of the

facts and made that argument that the facts here suggest that
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there's airline control.

I think that's a complete misreading of the facts as

we argued in our document, but that's what's before you is the

application of law to facts. And, again, as we cited in our

brief, the Second Circuit has said that's exactly the kind of

case where most deference is owed to the agency.

The other point I'd just like to make on the facts

is, again, the respondent argued, well, this is different from

"Bags" because JetBlue provides the equipment and the supplies

and the premises. And I just point out that in the contract

attached to their submission at Paragraph 9.1, it says

"Business partner," meaning, Primeflight, "shall, at its sole

cost and expense, furnish all labor, supervision, equipment,

facilities, materials, and supplies and other requisites

necessary for the proper performance of the services at each

airport."

And then there's nothing in the document that says,

oh, but we're changing that and JetBlue will provide this

equipment and that equipment.

My point is not -- my point is that it's the

agency's job and to which you should show §10(j) deference to

decide how important how much weight to put on this clear

statement in the contract versus the very general, and we

think, not very weighty system but that weigh-in is for the

agency under the §10(j) standard.
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And the last thing I would just say is I think that

the Dobbs House case the Sixth Circuit has examined this.

It's the only appellate court decision on point, and it is the

facts in Dobbs House show far greater airline control than

anything that is put forward in Primeflight. And the

Sixth Circuit decided there was no airline control and the

NLRB had decided that correctly.

THE COURT: Okay. Thank you. Yes, something else?

MR. FRANCISCO-FITZMAURICE: Thank you, your Honor.

THE COURT: Briefly, please.

MR. FRANCISCO-FITZMAURICE: Of course.

Just a few points in response to the jurisdictional

arguments that have been presented. I would just like to

point that the Supreme Court has said administrators and

reviewing courts must take care to assure the exemptions from

NLRB coverage are not expansively interpreted as to deny

protection of workers the Act is designed to reach. That's

the Holly Farms v. NLRB case from 1996.

And subsequently, in one of these board cases, I

believe it was Air Serv, Member Miscimarra of the board, in

his concurrence, it was a unanimous decision, asserting NLRB

jurisdiction. Failure to assert jurisdiction in the face of

the NMB's decision would leave the employer subject to neither

statute and damning the employer and its employees to a

jurisdictional No Man's Land. That's exactly what we're
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dealing with here, and that's exactly why the Board has

asserted jurisdiction.

In case after case the Board has referred cases to

the NMB and said, Is this RLA jurisdiction? And the NMB has

sent these cases back and said repeatedly, no, this is not

RLA. At that point, the NLRB decided to assert jurisdiction.

So, your Honor, this is not case where two agencies

are fighting over jurisdiction. We're simply filling the need

that the NMB has not filled, and doing it reasonably in light

of the control test.

I would just like to point out a few of the facts

that support NLRB jurisdiction under the control test.

Respondent asserted that Matthew Berry's affidavit,

uncontradicted, that's simply not the case. If you take a

look at the terms agreement and the Statement of Work that

respondent provided to your Honor there are a number of

elements that are uncontradicted.

I'm going to focus on the personnel decisions

because the Board in Allied Aviation stated that personnel

decisions are the focus of the test. This means the

day-to-day labor relations -- hiring, firing, disciplining,

supervising employees. As to these factors, these agreements

are silent as to hiring. The evidence is shows that

Primeflight does the hiring. Employees are hired by

Primeflight representatives, not those of JetBlue.
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As for termination, there is no provision allowing

JetBlue to recommend that an employee be terminated. There's

no provision allowing JetBlue to recommend an employee be

disciplined.

The only language that could be construed in that

way is a very narrow one. The language is, If any of the

business, partners, employees are found to be collecting

revenues outside of the system, the individual employee will

be requested to be removed from JetBlue's baggage checking

services. This is found in the Statement of Work under

Skycap: Paragraph 5. It only applies to skycap workers, only

that one classification.

JetBlue has the right to request an employee be

removed from baggage, not to be terminated. And only for the

reason of accepting cash payments. If you compare that to all

the other cases: Menses, Airway, Bags, Aeroport all those NMB

cases.

In those case cases, the airline had the right to

request that the employee be removed from the account entirely

and the NMB still found that it lacked jurisdiction under the

RLA.

Dobbs House, as the union has raised, is also highly

relevant. This is a circuit court decision. In this case,

there were very highly specific requirements that the

contractor had to provide to the air carrier. Specific menus
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it had to prepare in his catering service, and all of that the

Sixth Circuit found was insufficient by control.

Basically, what we need to look at here is the

day-to-day. Who is operating labor relations? The fact is

respondent is doing that. If JetBlue cared to oversee its

labor relations, it would do so and it would not need

respondent. That's why it brought respondent in and that's

why it refers to respondent as an independent contractor.

One final point I draw your attention to in the

documents provided by respondent. Section 22.5 of the Master

Terms, the relationship between JetBlue and Primeflight is

independent contractors and not agents, employees, partners,

joint venturers and cooperative business arrangement. Neither

party shall have the power or authority to bind the other

party in any manner whatsoever.

THE COURT: Okay. Look, there are a lot of reasons

why it's structured as an independent contractor relationship.

They're very obvious and people do that all the time. The

question is the economic reality of the relationship and the

label is worth something. I mean, it shows what the parties

expressed it as legally. It's not necessarily determinative,

but there's a lot of evidence before me as to how it actually

works as well so I will take that into account along with all

the other factors.

MR. BIRCHFIELD: Yes, Your Honor.
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MR. FRANCISCO-FITZMAURICE: On that very fine point,

there is no evidence that an y individual employees being

terminated or hired because of JetBlue's recommendation. That

sort of evidence is going to come to light in the ALJ hearing,

if any exists. But it's really not appropriate to be airing

it at this time. This is just about the injunction and

whether your Honor has reasonable cause do believe that an

unfair labor practice has issued and whether the Board has

jurisdiction. Petitioner asserts that we do have jurisdiction

and recent is an a Burns successor.

THE COURT: All right. Thank you.

MR. GARREN: Could I just be heard on one other

point your Honor.

THE COURT: I'm afraid not.

MR. GARREN: No?

THE COURT: Okay. I'm going to reserve decision. I

know that the petitioner is in a hurry for a decision and I'm

going to get to it very quickly.

When the parties were quibbling initially about the

schedule for this hearing, I will say I was surprised that the

respondent was surprised that I did not give the 14 days that

the local rule provides for the hearing of motions.

As I pointed out, obviously, that is subject to

being shortened when provisional remedies are sought like an

injunction. The rule says that and I did shorten it. As it
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turns out, we're probably about 14 days anyway.

But I will also say that based on my own experience,

and if you look at the reported cases, you'll find it to be

the case. We're on a very fast schedule here assuming that I

don't take too long to decide this which I'm not going to.

Generally speaking, these cases take anywhere from

two months to nine months to decide, and I assure you this is

going to be decided faster than that.

So I understand the particular issue that the

petitioners and the union feel but I also think that everybody

needs to have to1 resolved quickly. So I want to assure you

this is not in any way going to be anywhere other than the

front burner, and I expect to have a decision to you very

shortly.

All right. Thank you all for the excellent argument

on papers.

Decision is reserved you'll hear from me very soon.

We're adjourned.

(WHEREUPON, this matter was adjourned.)

* * *
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK
------------------------------------------------------------------x
JAMES G. PAULSEN, Regional Director of
Region 29 of the National Labor Relations Board
for and on behalf of the NATIONAL LABOR
RELATIONS BOARD,

Petitioner,

v.

PRIMEFLIGHT AVIATION SERVICES, INC.,

Respondent.

:
:
:
:
:
:
:
:
:
:

Case No. 16-cv-05338 (BMC)

------------------------------------------------------------------x

NOTICE OF APPEAL

Notice is hereby given that PrimeFlight Aviation Services, Inc., Respondent in the above-

named case, hereby appeals to the United States Court of Appeals for the Second Circuit from

the Memorandum Decision and Order (Doc. 24) and the resulting Preliminary Injunction (Doc.

25), entered in this action on October 24, 2016, granting Petitioner’s request for preliminary

injunction that Respondent immediately recognize the Service Employees International Union,

Local 32BJ (the “Union”) as the interim collective-bargaining representative of certain of its

employees, immediately commence bargaining in good faith with the Union on certain

conditions, and take certain related actions.
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Dated: New York, New York
November 17, 2016

OGLETREE, DEAKINS, NASH,
SMOAK & STEWART, P.C.

By s/ Frank Birchfield
Frank Birchfield

1745 Broadway, 22nd Floor
New York, NY 10019
(212) 492-2500
frank.birchfield@ogleetreedeakins.com

Attorneys for Respondent
PrimeFlight Aviation Services, Inc.
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CERTIFICATE OF SERVICE

I, Frank Birchfield, hereby certify that upon this date, the foregoing RESPONDENT

PRIMEFLIGHT AVIATION SERVICES, INC.’S NOTICE OF APPEAL was electronically

filed with the Clerk of the District Court using the CM/ECF system, which sent notification of

such filing to counsel of record.

I declare under penalty of perjury that the foregoing statements made by me are true and

correct.

Dated: November 17, 2016

s/ Frank Birchfield

Frank Birchfield

27139662.1
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UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF NEW YORK 

 
************************************************* 
JAMES G. PAULSEN, Regional Director of   * 
Region 29 of the National Labor Relations Board,   * 
for and on behalf of the NATIONAL LABOR   * 
RELATIONS BOARD     * 
        * 
    Petitioner   * 16-CV-5338 
        * 
  v.      * Motion to Amend Judgment  
        * 
PRIMEFLIGHT AVIATION SERVICES, INC.  * 
        *    
    Respondent   *    
************************************************* 
 

PETITIONER'S EMERGENCY MOTION TO AMEND JUDGMENT  
PURSUANT TO FEDERAL RULE OF CIVIL PROCEDURE 59(e) 

 
Pursuant to Federal Rules of Civil Procedure 59(e), and Civil Local Rule 6.3, Petitioner 

hereby moves this Honorable Court to modify the Preliminary Injunction issued in Case No. 16-

CV-5338, and in support thereof states as follows:  

1. By Order dated October 24, 2016, this Court, by the Honorable Judge Cogan, 

granted in part Petitioner's Petition for Preliminary Injunction Under 29 U.S.C. § 160(j) of the 

National Labor Relations Act (“§ 10(j)”).  In paragraph one of the Preliminary Injunction, the 

Court ordered that Respondent “shall immediately recognize the Service Employees 

International Union, Local 32BJ (the ‘Union’) as the interim collective-bargaining representative 

of its employees in the following bargaining unit: all full-time and regular part-time employees 

employed by PrimeFlight at Terminal Five at JFK Airport, excluding confidential employees, 

office clericals, guards, and supervisors, as defined by the National Labor Relations Act 

(‘NLRA’).” 

1 
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In paragraph two of the Preliminary Injunction, the Court ordered that Respondent 

bargain in good faith with Service Employees International Union, Local 32BJ (“Union”), 

subject to certain conditions, and particularly imposing the condition set forth in subparagraph 

2(b), as follows:  

2. PrimeFlight shall immediately commence bargaining in good faith with the 
Union, subject to the following conditions: 

 
a. Any agreement reached between PrimeFlight and the Union is subject 

to termination if the NLRB determines that PrimeFlight is not subject 
to the NLRA or did not violate any provisions therein; 
 

b. Any agreement reached between PrimeFlight and the Union may not 
include minimum shift or employee requirements so that PrimeFlight is 
able to assign shifts and employees commensurate with JetBlue’s 
expressed employment needs; 

 
Additionally, although requested by Petitioner, the Court did not include in the Preliminary 

Injunction any language enjoining Respondent from failing to meet its statutory bargaining 

obligation or “in any like or related manner interfering with, restraining, or coercing employees 

in the exercise of the rights guaranteed them by Section 7 of the Act.” 

2. For the reasons set forth in the accompanying Memorandum of Points and 

Authorities In Support Of Petitioner’s Motion to Amend Judgment Pursuant to Federal Rule of 

Civil Procedure 59(e), the Court erred by including subparagraph 2(b), described above, and by 

failing to enjoin Respondent from failing to meet its statutory bargaining obligation or in any like 

or related manner interfering with, restraining, or coercing employees in the exercise of the rights 

guaranteed them by Section 7 of the Act. 

 WHEREFORE, Petitioner respectfully moves that the Court's October 24, 2016 

Preliminary Injunction be amended to delete subparagraph 2(b) from its Preliminary Injunction, 

and to add to its Preliminary Injunction a provision requiring Respondent to cease and desist 

2 
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from failing to meet its statutory bargaining obligation, or in any like or related manner 

interfering with, restraining, or coercing employees in the exercise of the rights guaranteed them 

by Section 7 of the Act.  

Dated at Brooklyn, New York, this 21st day of November 2016.    

  

/s/ Brady Francisco-FitzMaurice __ 
Brady Francisco-FitzMaurice 
Counsel for Petitioner 
National Labor Relations Board 
Region 29 
Two Metro Tech Center, Fifth Floor 
Brooklyn, NY 11201 
(718) 765-6192 

 
 

3 
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UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF NEW YORK 

 
************************************************* 
JAMES G. PAULSEN, Regional Director of   * 
Region 29 of the National Labor Relations Board,   * 
for and on behalf of the NATIONAL LABOR   * 
RELATIONS BOARD     * 
        * 
    Petitioner   * 16-CV-5338 
        * 
  v.      * Memorandum of Points  
        * and Authorities 
PRIMEFLIGHT AVIATION SERVICES, INC.  * 
        *    
    Respondent   *    
************************************************* 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Brady Francisco-FitzMaurice 
Counsel for Petitioner 
National Labor Relations Board 
Region 29 
Two Metro Tech Center, Fifth Floor 
Brooklyn, NY 11201 
(718) 765-6192 
Counsel for Petitioner 
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MEMORANDUM OF POINTS AND AUTHORITIES 
IN SUPPORT OF PETITIONER’S EMERGENCY MOTION TO AMEND  

JUDGMENT PURSUANT TO FEDERAL RULE OF CIVIL PROCEDURE 59(e) 
 

I. INTRODUCTION 

On September 26, 2016, Petitioner filed with the Court a Petition (Docket No. 1) 

seeking injunctive relief under Section 10(j) of the National Labor Relations Act, 29 U.S.C. § 

160(j), herein called the Act.  The Petition alleged that Respondent failed and refused to 

recognize and bargain with Service Employees International Union, Local 32BJ, herein called 

the Union, the exclusive collective bargaining representative of Respondent’s employees 

working at John F. Kennedy International Airport, in violation of Sections 8(a)(1) and (5) of 

the Act, 29 U.S.C. §§ 158(a)(1), 158(a)(5).  The Petition and the accompanying Proposed 

Order (Docket No. 5-1) sought an Order requiring Respondent to recognize and bargain in 

good faith with the Union and ordering Respondent to cease and desist from refusing to 

bargain with the Union or “in any like or related manner interfering with, restraining, or 

coercing employees in the exercise of the rights guaranteed them by Section 7 of the Act.” 

On October 24, 2016 the Court issued a Memorandum, Decision and Order, herein 

called Memorandum (Docket No. 24), in which it concluded that Petitioner established 

reasonable cause to believe that Respondent committed the alleged unfair labor practices and 

that injunctive relief is just and proper.  For these reasons the Court granted the Petition, in 

part (Docket No. 25).  In paragraph one of the Preliminary Injunction, the Court ordered that 

Respondent “shall immediately recognize the Service Employees International Union, Local 

32BJ (the ‘Union’) as the interim collective-bargaining representative of its employees in the 

following bargaining unit: all full-time and regular part-time employees employed by 

1 
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PrimeFlight at Terminal Five at JFK Airport, excluding confidential employees, office 

clericals, guards, and supervisors, as defined by the National Labor Relations Act (‘NLRA’).”  

In paragraph two of the Preliminary Injunction, the Court required Respondent to 

bargain with the Union.  However, sua sponte, the Court imposed a condition, which prohibits 

the parties from bargaining over certain subjects pertaining to employees’ terms and 

conditions of employment: 

2. PrimeFlight shall immediately commence bargaining in good faith with the 
Union, subject to the following conditions: 
a. [….] 
b. Any agreement reached between PrimeFlight and the Union may not include 
minimum shift or employee requirements so that PrimeFlight is able to assign 
shifts and employees commensurate with JetBlue’s expressed employment needs.1 
 
In addition to imposing the condition on the parties’ bargaining, set forth in paragraph 

2(b), the Court did not include in the Preliminary Injunction the order that Respondent cease 

and desist from refusing to bargain with the Union, nor did it include the order prohibiting 

Respondent from, “in any like or related manner interfering with, restraining, or coercing 

employees in the exercise of the rights guaranteed them by Section 7 of the Act.”  This 

provision is standard language that is typically included in interim relief granted by District 

Courts pursuant to Section 10(j) of the Act. 

1 The Court’s Memorandum clarifies the meaning of the condition imposed by paragraph 2(b).  The Court stated, 
“the bargaining is subject to the following limitations: (i) any agreement reached between PrimeFlight and the 
Union may not include any provisions regarding a minimum number of shifts per employee or minimum staffing 
levels per shift – PrimeFlight will determine the shifts and staffing levels when JetBlue provides notice of its 
staffing and shift needs, and PrimeFlight will not be forced to needlessly staff and pay employees when there is 
no need to staff them.”  Memorandum 22.  Taken together with paragraph 2(b), it appears that the Court intended 
to prohibit the parties from bargaining over the number of shifts per employee and the number of employees per 
shift. 
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The Court’s Preliminary Injunction forces the Union to concede to Respondent the 

sole discretion to determine shifts and staffing levels, which are vital terms and conditions of 

employment that must be determined through the collective bargaining process, and not 

decreed by the Court.  By excising shifts and staffing from the collective bargaining process, 

the Preliminary Injunction arbitrarily constrains the Union in fulfilling its duty to bargain on 

behalf of the employees it represents, and tilts the playing field in Respondent’s favor, all in 

contravention of the policy favoring collective bargaining, which Congress unequivocally 

announced when enacting the NLRA.  If the Preliminary Injunction is allowed to stand 

unaltered, it will result in serious and irreparable harm to the Union’s ability to represent the 

employees, and cause manifest injustice. 

This Court has authority to grant the instant Motion to Amend Judgment, despite the 

fact that on November 17, 2016, Respondent filed with the Second Circuit Court of Appeals a 

Notice of Appeal with regard to the Preliminary Injunction.2  Although District Courts 

typically cannot reconsider an Order which is the subject of a pending appeal, the Federal 

Rules provide for limited exceptions, including an exception that is present here.  

In that regard, under Federal Rule of Appellate Procedure 4(a)(4), certain motions, “if 

filed within the relevant time limit, suspend the effect of a notice of appeal filed before or 

after the motion is filed until the last such motion is disposed of.”  Fed. R. Civ. P. 62.1 

advisory committee’s note.  A motion to alter or amend a judgment under Fed. R. Civ. P. 59, 

i.e., the instant Motion, is one such motion that suspends the effect of a notice of appeal.  Id.; 

2 The Docket Number in the Court of Appeals is 16-3877. 
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Fed. R. App. P. 4(a)(4)(iv).  Thus, this Court “has authority to grant the [instant Rule 59(e)] 

Motion.”  Id.3 

 

II. STANDARD FOR AMENDING JUDGMENT UNDER FEDERAL RULE OF CIVIL 
PROCEDURE 59(e) 

 
Generally, a District Court has considerable discretion when considering a motion to 

amend a judgment under Rule 59(e)4.  Anglo-Iberia Underwriting Management Co. v. 

Lodderhose, 282 F. Supp.2d 126, 131 (S.D.N.Y. 2003), quoting Charles Alan Wright, Arthur 

R. Miller, & Mary Kay Kane, Federal Practice and Procedure § 2810.1 (2d ed. 1995).  The 

Court can appropriately grant a motion to amend a judgment in two scenarios.  First, 

amending a judgment is appropriate “when the moving party can demonstrate that the Court 

overlooked controlling decisions or factual matters that were put before it on the underlying 

motion [...] and which, had they been considered, might have reasonably altered the result 

before the court.”  Second, “the movant must demonstrate the need to correct a clear error or 

prevent manifest injustice.”  Herschaft v. New York City Campaign Finance Bd., 139 

F.Supp.2d 282, 283-84 (E.D.N.Y. 2001) (citations omitted); see also District Photo Inc. v. 

Pyrros, No. 13-CV-4285, 2016 WL 5407869, at *2 (E.D.N.Y. September 28, 2016) (same 

standard applicable under Local Civil Rule 6.3: reconsideration appropriate where moving 

party can point to controlling decisions that court overlooked, “matters, in other words, that 

3 In the event this Court concludes that it lacks authority to grant the instant Motion, Petitioner respectfully 
moves the Court to make an indicative ruling on the Rule 59(e) Motion to Amend Judgment, under Rule 62.1. 
4 “Rule 59(e) permits a modification of a “judgment,” which is defined by Rule 54(a) as including ‘a decree and 
any order from which an appeal lies.’ Because a grant of a preliminary injunction is an interlocutory order from 
which an appeal lies, see 28 U.S.C. § 1292(a)(1), a motion pursuant to Rule 59(e) to modify a preliminary 
injunction order is procedurally proper.”  American ORT, Inc. v. ORT Israel, No. 07-CV-2332, 2009 WL 
233950, at *2 n.2 (S.D.N.Y. January 22, 2009). 
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might reasonably be expected to alter the conclusion reached by the court”).  The instant 

matter involves the second scenario – correcting a clear error or preventing manifest 

injustice.5 

Recognizing the importance of correcting clear errors to prevent manifest injustice, the 

Second Circuit Court of Appeals has held that a District Court commits clear and reversible 

error by exceeding its authority and by failing to amend its judgment when given the 

opportunity.  Virgin Atlantic Airways, Ltd. v. National Mediation Bd. is instructive.  No. 88-

CV-3163, 1989 WL 20612 (E.D.N.Y. March 6, 1989).  In Virgin Atlantic Airways, an 

employer contested a union’s certification by the National Mediation Board (“NMB”).  Id.  

Judge Glasser set aside the certification on the ground that it grossly violated the Railway 

Labor Act and imposed a stay on the employer’s bargaining obligation.  Id.  The NMB moved 

the District Court to reconsider, but the Court denied the motion based upon its findings that it 

had committed no clear error, and that, on the contrary, compelling the employer to bargain 

with the union would condone “manifest injustice.”  Virgin Atlantic Airways, Ltd. v. National 

Mediation Bd., 132 F.R.D. 342, 345 (E.D.N.Y. 1990).   

On appeal, the Court of Appeals reversed the District Court and reinstated the union’s 

certification.  Virgin Atlantic Airways, Ltd. v. National Mediation Bd., 956 F.2d 1245, 1252, 

1255 (2d Cir. 1992).  The Court of Appeals reasoned that the District Court “did not have the 

authority to set aside the certification,” or even the “power to review [it].”  Id. at 1255.  

5 Although the thrust of this Motion’s argument falls under the “clear error” prong of the Rule 59(e) analysis, it 
must be noted that relief could be awarded under the first prong, as well. Petitioner put before the Court, in the 
Petition, the Second Circuit’s directive that injunctive relief be granted under Section 10(j) “as conditioned by 
the necessities of public interest which Congress has sought to protect.”  Morio v. North American Soccer 
League, 632 F.2d 217, 218 (2d Cir. 1980).  Moreover, when questioned at oral argument about the propriety of 
imposing conditions on bargaining, counsel for Petitioner stated that the propriety could turn on whether the 
conditions impinged on “mandatory subjects of bargaining” and the statutory bargaining relationship. 
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Significantly, the District Court’s authority was limited by a statutory mandate that the 

agency, and not the judiciary, investigate and certify labor representatives.  45 U.S.C. § 152, 

Ninth; see also Brotherhood of Railway & Steamship Clerks v. Association for the Benefit of 

Non–Contract Employees, 380 U.S. 650 (1965) (Railway Labor Act commands that NMB, 

not judiciary, has power to resolve controversies concerning representation). 

 

III. BY PLACING A CONDITION ON THE PARTIES’ BARGAINING 
RELATIONSHIP, THE COURT PUTS THE UNION IN AN UNTENABLE 
POSITION 

 
By requiring that “PrimeFlight will determine the shifts and staffing levels,” 

Memorandum 22, the Court forces the Union to concede to Respondent the sole discretion to 

determine those vital subjects that would otherwise be resolved by the parties through the 

collective bargaining process.  As the Union’s Executive Vice President Larry Engelstein 

states in a sworn affidavit6, shifts and staffing levels are particularly important for employees 

like Respondent’s employees, who work for a contractor at an airport, because in that work 

environment, there are “frequent changes in the volume of work due to seasonality” and 

weather, and “the change from one contractor to another may produce different policies on 

scheduling and hours, adding to workers’ anxiety about their livelihood.”  Engelstein Aff. ¶8.  

For these reasons, “all or virtually all Union [collective bargaining agreements] contain 

provisions concerning hours and staffing levels.”  Engelstein Aff. ¶4.  Because the Union is 

arbitrarily constrained in its ability to effectively negotiate on behalf of the employees that it 

represents, the Union would do a disservice to them by reaching an agreement with 

6 Attached to this Memorandum is the “Declaration of Larry Engelstein.”  Petitioner moves to admit Engelstein’s 
statement into the record.   
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Respondent in which it is precluded from negotiating and including any provisions regarding 

shifts and staffing, as required by the Court.  

Even if the parties do bargain under the conditions imposed by the Court, progress will 

be impossible because the prohibited subjects – shifts and staffing – are inextricably 

interwoven with other terms and conditions of employment, and bargaining requires making 

compromises in one area to make gains in others.  Engelstein explains: 

The most obvious impact is on wages and benefits. Almost universally, CBAs tie 
benefit packages to employees’ hours.  Full-time employees receive a better and more 
costly benefit package than part-time employees.  The Union cannot meaningfully 
bargain a benefit package when it does not know which employees, if any, will be 
entitled to full-time benefits and which to part-time.  Under Paragraph 2(b), the CBA 
must allow the Employer to reduce hours in its unfettered discretion, including, if it so 
chose, to convert the entire workforce to part-time.  Hence, the Union will not know 
which employees will receive full-time benefits.  It cannot meaningfully bargain a 
wage package since it does not know the CBAs benefits to the employees or costs to 
the employer.  Paragraph 2(b) effectively prohibits bargaining on hours, wages and 
benefits, and thereby makes meaningful bargaining on any topic impossible. 

Engelstein Aff. ¶7.  Under the conditions imposed by the Court, therefore, neither party can 

assess the impact of concessions in one area because the Preliminary Injunction excises from 

the bargaining process critical elements of the overall wage and benefit aspects of the 

agreement.  The Act requires the Union to bargain with Respondent, and yet pursing 

bargaining under these arbitrarily imposed conditions is, at best, an exercise in futility.  At 

worst, bargaining is a losing proposition for the Union because, by requiring the Union to 

concede shifts and staffing, the Court tipped the playing field in Respondent’s favor.  In these 

ways, the Court has impermissibly placed the Union in an untenable position.  The Court must 

correct its error in order to prevent manifest injustice, by deleting paragraph 2(b) of the 

Preliminary Injunction. 
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IV. THE COURT’S OCTOBER 24, 2016 PRELIMINARY INJUNCTION MUST BE 
AMENDED TO CORRECT CLEAR ERRORS OF LAW AND TO PREVENT 
MANIFEST INJUSTICE 

 The Court’s October 24, 2016 Preliminary Injunction contains two clear errors of law 

that will result in manifest injustice unless the Court amends the Preliminary Injunction.  

First, in paragraph 2(b), the Court exceeded its authority by prohibiting the parties from 

bargaining about and reaching any agreement with regard to mandatory subjects of 

bargaining, thereby requiring the Union to make a concession before bargaining even begins.  

Second, the Court erred by failing to prohibit Respondent from committing like or related 

unfair labor practices.   

 

A. The Court Exceeded its Authority By Imposing a Condition on the Parties’ Statutory 
Bargaining Obligation that Contravenes the Act 
 

i. The Court’s Authority to Fashion Injunctive Relief is Limited by “A Clear and Valid 
Legislative Command” 

District Courts have discretion in fashioning equitable remedies, such as a preliminary 

injunction, subject to limitations imposed by statute.  United States v. Oakland Cannabis 

Buyers' Coop., 532 U.S. 483, 495-96 (2001) (District Court not empowered to consider 

medical necessity of marijuana when exercising its discretion to fashion injunctive relief 

because statute, Controlled Substances Act, contains no express or implied exception for 

medical necessity).  However, the Court’s discretion is not unfettered.  In that regard, when 

Congress has spoken by a “clear and valid legislative command,” that legislative command 

displaces the Court’s discretion in fashioning an injunction.  Id. 
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“In other words, where the legislature has clearly expressed its intent to cabin a court's 

discretion to fashion equitable remedies, the court must respect those limitations.”  Beck 

Chevrolet Co., Inc. v. General Motors LLC, 787 F.3d 663, 680 (2d Cir. 2015) (where statute, 

New York's Franchised Motor Vehicle Dealer Act, required cause, notice and opportunity to 

cure prior to franchise termination, District Court not empowered to enjoin franchise absent 

showing that statutory requirements are met).  “A district court cannot, for example, override 

Congress' policy choice, articulated in a statute, as to what behavior should be prohibited.”  

Oakland Cannabis Buyers' Coop., 532 U.S. at 497.  With regard to injunctive relief under 

Section 10(j), District Courts are empowered to grant such relief “to prevent violations” and 

“in accordance with traditional equity practice, as conditioned by the necessities of public 

interest which Congress, through the Act, seeks to protect.”  Morio, 632 F.2d at 218.   

Here, in enacting the NLRA, Congress enunciated a clear and valid legislative 

command – collective bargaining regarding employees’ terms and conditions of employment 

is to be encouraged in order to promote the free flow of commerce and to eliminate industrial 

instability.  Section One of the Act, entitled “Findings and Declaration of Policy,” explicitly 

declares “the necessities of public interest,” see Morio, 632 F.2d at 218, which the Act seeks 

to protect: 

It is hereby declared to be the policy of the United States to eliminate the causes of 
certain substantial obstructions to the free flow of commerce and to mitigate and 
eliminate these obstructions when they have occurred by encouraging the practice and 
procedure of collective bargaining and by protecting the exercise by workers of full 
freedom of association, self-organization, and designation of representatives of their 
own choosing, for the purpose of negotiating the terms and conditions of their 
employment or other mutual aid or protection.  29 U.S.C. § 151 (emphasis added). 
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The Act further articulates Congress’s policy choice in Section 8(d), entitled 

“Obligation to Bargain Collectively.”  That section requires parties to a collective bargaining 

relationship to bargain “in good faith with respect to wages, hours, and other terms and 

conditions of employment [….] but such obligation does not compel either party to agree to a 

proposal or require the making of a concession.”  29 U.S.C. § 158(d).   

 

ii. The Court Exceeded its Authority By Prohibiting the Parties From Bargaining Over 
A Mandatory Subject of Bargaining 

Paragraph 2(b) of the Preliminary Injunction impermissibly undermines Congress’s 

clear and valid legislative command by prohibiting the parties from bargaining over shifts and 

staffing.  The statutory language makes clear that the Act requires Respondent and the Union 

to bargain in good faith over employees’ wages, hours and other terms and conditions of 

employment.  This mandate encompasses the subjects discussed in paragraph 2(b) of the 

Preliminary Injunction, namely, the number of shifts per employee and the number of 

employees per shift.7  See Local Union No. 189, Amalgamated Meat Cutters, and Butcher 

Workmen of North America, AFL-CIO v. Jewel Tea Co., 381 U.S. 676, 685-86 (1965) 

(“classification of bargaining subjects as ‘terms or conditions of employment’ is a matter 

concerning which the Board has special expertise”). 

7 The number of shifts that an employee works affects how many “hours” he or she works, Dickerson-Chapman, 
Inc., 313 NLRB 907, 942 (1994) (curtailing hours of laborers is mandatory subject of bargaining, where 
contractor for public telephone utility experienced decline in work orders), the particular days and “hours” that 
constitute his or her work schedule, Pratt Indus., Inc., 358 NLRB 414, 415, 419 (2012) (work hours and 
schedules of electrical technicians are mandatory subjects of bargaining), and how much in “wages” he or she 
earns.  The number of employees per shift affects individual employees’ workloads, how many “hours” are 
worked overall, Sunrise Mountainview Hosp., 357 NLRB 1406, 1410 (2011) (staffing levels of on-call and 
backup nurses per shift is a mandatory subject of bargaining; Board rejected argument that employer must 
unilaterally determine staffing levels to protect viability of its business), and how much in “wages” are earned, 
by the bargaining unit as a whole.   

10 
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However, under paragraph 2(b) of the Court’s Preliminary Injunction, the Court 

arbitrarily prohibited the parties from bargaining over these mandatory subjects of bargaining, 

in contravention of the Congressional policies established in the Act.  See 29 U.S.C. § 158(d).  

By imposing this prohibition, and by mandating that “[Respondent] will determine the shifts 

and staffing levels when Jet Blue provides notice of its staffing and shift needs,” 

Memorandum 22, the Court requires Respondent to refuse to bargain in good faith with regard 

to these subjects.  In this way, the Court essentially gave Respondent a license to violate 

Section 8(a)(5) of the Act8, and in doing so, impermissibly undermined the clear and valid 

legislative command to foster collective bargaining contained in the Act.  Compare Amoco 

Production Co. v. Gambell, 480 U.S. 531, 544–46 (1987) (holding that a District Court did 

not err in declining to issue an injunction to bar exploratory drilling on Alaskan public lands, 

because Court's decision “did not undermine” the policy of the Alaska National Interest Lands 

Conservation Act, 16 U.S.C. § 3120).   

As in Virgin Atlantic Airways, here, the Court’s authority to fashion preliminary 

injunctive relief is limited by Congress’s unequivocal policy choice.  See 956 F.2d at 1252, 

1255.  The Court exceeded that authority by prohibiting the parties from bargaining over 

mandatory subjects of bargaining.  See Oakland Cannabis Buyers' Coop., 532 U.S. at 497 

(District Court not empowered to “override Congress’ policy choice, articulated in a statute, 

as to what behavior should be prohibited”); Beck Chevrolet Co., 787 F.3d at 680 (District 

Court not empowered to issue injunction that undermines statute).  In order to foster collective 

bargaining, achieve the policy of the Act, comport with Congress’s legislative command, and 

8 Under Section 8(a)(5), it is an unfair labor practice for an employer “to refuse to bargain collectively,” 29 
U.S.C. § 158(a)(5), and “in good faith,” 29 U.S.C. § 158(d). 
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avert the injustice that will otherwise result, this clear error of law must be corrected, or 

reversed on appeal.  See Virgin Atlantic Airways, 956 F.2d at 1255 (District Court commits 

clear and reversible error by exceeding authority that is limited by statute). 

 

iii. The Court Exceeded its Authority By Requiring the Union to Concede to Respondent 
the Sole Discretion to Determine Shifts and Staffing 

Paragraph 2(b) of the Preliminary Injunction impermissibly undermines Congress’s 

clear and valid legislative command by requiring the Union to make a concession to 

Respondent.  In addition to specifying that parties to a bargaining relationship must bargain in 

good faith over “terms and conditions of employment,” the Act’s definition of the phrase, “to 

bargain collectively,” includes an important clarification: 

For the purposes of this section, to bargain collectively is the performance of the 
mutual obligation of the employer and the representative of the employees to meet at 
reasonable times and confer in good faith with respect to wages, hours, and other 
terms and conditions of employment, or the negotiation of an agreement, or any 
question arising thereunder, and the execution of a written contract incorporating any 
agreement reached if requested by either party, but such obligation does not compel 
either party to agree to a proposal or require the making of a concession.  29 U.S.C. § 
158(d) (emphasis added). 

In H.K. Porter Co. v. NLRB, the Supreme Court interpreted this statutory language.  

397 U.S. 99, 106 (1970).  In that case, the Board attempted to remedy an employer’s refusal 

to bargain in good faith by ordering the employer “to grant to the union a contract clause 

providing for the checkoff of union dues.”  Id. at 101.  The Supreme Court reversed the lower 

Court’s judgment that the Board had authority to compel such an agreement, and held that 

while the Board does have power under the Act to require parties to bargain in good faith, “it 
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is without power to compel a company or a union to agree to any substantive contractual 

provision of a collective-bargaining agreement.”  Id. at 102.   

Furthermore, the Court stated, “it is ‘clear that the Board may not, either directly or 

indirectly, compel concessions or otherwise sit in judgment upon the substantive terms of 

collective bargaining agreements.’” H.K. Porter Co. v. NLRB, 397 U.S. at 106 (quoting NLRB 

v. American Nat. Ins. Co., 343 U.S. 395, 404 (1952)) (reversing Circuit Court’s judgment that 

Board had authority to compel employer to agree to proposed union dues checkoff clause). 

The Court made clear that the principle of allowing parties to negotiate the substance 

of collective bargaining agreements applies to federal courts as well as the Board.  “It is the 

job of Congress, not the Board or the courts, to decide when and if it is necessary to allow 

governmental review of proposals for collective-bargaining agreements and compulsory 

submission to one side's demands. The present Act does not envision such a process.”  H.K. 

Porter, 397 U.S. at 109.   

Here, the Preliminary Injunction forces the Union to concede to Respondent the sole 

discretion to determine shifts and staffing and places the Union in the untenable position of 

bargaining from an artificially imposed, disadvantaged position.  In its Memorandum, the 

Court stated, “PrimeFlight will determine the shifts and staffing levels when JetBlue provides 

notice of its staffing and shift needs, and PrimeFlight will not be forced to needlessly staff and 

pay employees when there is no need to staff them.”  Memorandum 22.  H.K. Porter makes 

clear that neither the Court nor the Board possesses authority to dictate which party – 

Respondent or the Union – will determine shifts and staffing.  By handing the sole authority 

to Respondent, the Court ran afoul of the Supreme Court’s dictate, and "violate[d] the 
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fundamental premise on which the Act is based - private bargaining under governmental 

supervision of the procedure alone, without any official compulsion over the actual terms of 

the contract."  See H.K. Porter, 397 U.S. at 108. 

By requiring the Union to concede to Respondent the sole discretion to determine 

shifts and staffing, the Court exceeded its authority.  See Oakland Cannabis Buyers' Coop., 

532 U.S. at 497 (District Court not empowered to override Congress’ policy choice); Beck 

Chevrolet Co., 787 F.3d at 680 (District Court not empowered to issue injunction that 

undermines statute).  In order to foster collective bargaining, achieve the policy of the Act, 

comport with Congress’s legislative command, and avert the injustice that will otherwise 

result, this clear error of law must be corrected, or reversed on appeal.  See Virgin Atlantic 

Airways 956 F.2d at 1252, 1255 (District Court commits clear and reversible error by 

exceeding authority that is limited by statute). 

 

iv. The Court Can Easily Rectify its Error Without Harming the Parties 

The Court does not need to impose any condition on bargaining in order to avoid 

imposing unnecessary costs on Respondent.  The Act, itself, achieves that goal without the 

Court imposing the conditions it required by paragraph 2(b) of the Preliminary Injunction.  In 

that regard, the Act’s bargaining obligation does not require Respondent to incur any needless 

cost, nor agree to any of the Union’s proposals, including the “minimum shift or employee 

requirements” that the Court seeks to avoid.  29 U.S.C. § 158(d).  Moreover, there is no 

factual basis to presume that the Union seeks to impose unnecessary costs on Respondent.  

Rather, it is in all parties’ mutual interest to arrive at an agreement that enables Respondent to 
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fulfill its obligations to JetBlue so that Respondent may renew its contract after the term 

expires.  The Union, too, would be well-served if Respondent kept the JetBlue contract, 

because it would relieve the Union of seeking recognition from yet another successor, and 

potentially repeating the instant litigation.  Thus, the Court can rescind paragraph 2(b)’s 

condition on collective bargaining without harming the parties. 

In addition to not harming the parties, rescinding paragraph 2(b)’s condition on 

collective bargaining can be achieved easily, and in compliance with consistent case law.  

Unsurprisingly, there is substantial Second Circuit and District Court precedent for granting 

injunctive relief that includes bargaining orders without any court-imposed limitations on the 

subjects to be bargained.  See, e.g., Inn Credible Caterers, Ltd., 247 F.3d, 360, 368-69 

(successor employer refused to bargain with incumbent union); Seeler v. Trading Port, Inc., 

517 F.2d 33, 39-40 (2d Cir. 1975) (rejecting argument that a bargaining order is radical relief, 

reversing district court's denial of request for a bargaining order and remanding for 

determination); Paulsen v. All Am. Sch. Bus Corp., 967 F. Supp. 2d 630, 646-47 (E.D.N.Y. 

2013) (granting interim bargaining order); Chinatown Carting Corp., 290 F. Supp. 2d at 390 

(rejecting argument that injunction requiring successor employer to bargain with incumbent 

union creates unnecessary or unreasonable hardship).  The Court would be on well-trodden 

territory in simply removing the condition that it impermissibly placed on the parties’ 

collective bargaining relationship. 
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v. Conclusion 

For all of the above reasons, the Court exceeded its authority by prohibiting the parties 

from bargaining about and reaching any agreement with regard to mandatory subjects of 

bargaining, thereby requiring the Union to make a concession before bargaining even begins.  

The Court must correct this error, and can easily do so by simply removing the condition that 

it impermissibly placed on the parties’ collective bargaining relationship.  Thus, Petitioner 

respectfully requests that the Court amend its Preliminary Injunction by deleting paragraph 

2(b). 

 

B. The District Court Erred by Failing to Prohibit Respondent From Committing Unfair 
Labor Practices “In Any Like Or Related Manner” 

 The Court erred by failing to include the proposed language ordering Respondent to 

cease and desist from "in any like or related manner interfering with, restraining, or coercing 

employees in the exercise of the rights guaranteed them by Section 7 of the Act."  District 

Courts typically include such “catch-all” language, which enjoins respondents from 

committing related unfair labor practices.   See e.g., All Am. Sch. Bus Corp., 967 F. Supp. 2d 

at 646-47; Chinatown Carting Corp., 290 F. Supp. 2d at 395.  Including this type of provision 

ensures that a respondent will take seriously the obligations imposed by the Act.  

Furthermore, it discourages a potential recidivist from repeatedly violating the Act while 

technically complying with the injunction.  Adding a prohibition on “like or related” unfair 

labor practices imposes no additional cost or burden on Respondent, as long as Respondent 

complies with the Act.  Thus, the balance of the equities favors modifying the injunction to 

include the provision.  See Morio, 632 F.2d at 218 (courts should grant relief under Section 
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10(j) to prevent violations of the Act statute “in accordance with traditional equity practice, as 

conditioned by the necessities of public interest which Congress, through the Act, seeks to 

protect”). 

For these reasons, Petitioner respectfully requests that the Court amend its Preliminary 

Injunction to include the following provision: 

Respondent PrimeFlight Aviation Services, Inc., its officers, agents, successors and 
assigns, shall cease and desist from refusing to bargain in good faith with the Union, 
or in any like or related manner interfering with, restraining, or coercing employees in 
the exercise of the rights guaranteed them by Section 7 of the Act. 

 

V. CONCLUSION 

 Based on the foregoing, and the record as a whole, Petitioner respectfully requests that 

the Court amend its October 24, 2016 Preliminary Injunction as described above. 

 Dated at Brooklyn, New York, this 21st day of November 2016. 

 

/s/ Brady Francisco-FitzMaurice___ 
Brady Francisco-FitzMaurice 
Counsel for Petitioner 
National Labor Relations Board 
Region 29 
Two Metro Tech Center, Fifth Floor 
Brooklyn, NY 11201 
(718) 765-6192 
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UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF NEW YORK 

 
         
JAMES G. PAULSEN, Regional Director of  ) 
Region 29 of the National Labor Relations  ) 
Board, for and on behalf of the NATIONAL  ) 
LABOR RELATIONS BOARD,   ) 
        ) 
     Petitioner  )  16 Civ. 5338 (BMC) 
        ) 
   v.     ) 
        ) 
PRIMEFLIGHT AVIATION     ) 
SERVICES, INC.,      ) 
        ) 
     Respondent  ) 
        ) 
 

NOTICE OF CROSS APPEAL 
 

Notice is hereby given that Petitioner National Labor Relations Board 
appeals to the United States Court of Appeals for the Second Circuit from the 
final judgment entered October 24, 2016 and from the post-judgment order 
entered in  this  act ion  on December 13, 2016. 

 
Respondent PrimeFlight Aviation Services, Inc., filed a Notice of Appeal 

from the Preliminary Injunction on November 17, 2016, which has been 
docketed in the Second Circuit as Case 16-3877. 
 
    Respectfully submitted on January 3, 2017 
 
    /s/ Brady Francisco-FitzMaurice 

Brady Francisco-FitzMaurice 
    Counsel for Petitioner, 
    Regional Director for Region 29 of the National 
    Labor Relations Board 
    Two Metro Tech Center, Fifth Floor 
    Brooklyn, New York 11201 
    (718) 765-6192 
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Respectfully submitted,

by: s/Christopher C. Murray s/Jonathan M. Psotka

Christopher C. Murray JONATHAN M. PSOTKA

OGLETREE, DEAKINS, NASH, ATTORNEY

SMOAK & STEWART, P.C.
111 Monument Cir., Ste. 4600 LAURA T. VAZQUEZ

Indianapolis, Indiana 46204 DEPUTY ASSISTANT

(317) 916-1300 GENERAL COUNSEL

christopher.murray@ogletreedeakins.com
ELINOR L. MERBERG

William Franklin Birchfield ASSISTANT GENERAL COUNSEL

OGLETREE, DEAKINS, NASH, NATIONAL LABOR

SMOAK & STEWART, P.C. RELATIONS BOARD

1745 Broadway, 22nd Fl. 1015 Half St. SE
New York, New York 10019 Washington, D.C. 20570
(212) 492-2501 (202) 273-2890

Attorneys for Defendant- Attorneys for Petitioner-
Appellant-Cross-Appellee Appellee-Cross-Appellant
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CERTIFICATE OF SERVICE

I certify that on this 9th day of February, 2017, I caused this

JOINT APPENDIX – VOLUME 2 OF 2 to be filed electronically with

the Clerk of the Court using the CM/ECF System, thereby serving all

counsel.

s/Christopher C. Murray

28663972.1
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